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ARGUMENT 
Defendant's Cosby, Johnson and United Security filed a brief in response to the 
Appellant Cazares brief. 
Defendant Chase Manhattan filed a separate brief to the Cazares brief involving separate 
issues, but also adopted the brief filed by Cosby et al. The other Defendants adopted the brief 
filed by Cosby et al. 
Rather than file a separate reply brief to each of the Appellee briefs, Cazares will 
combine the arguments in this one reply brief 
POINT I 
THE COURT HAD NO BASIS FOR ORDERING A RULE 104(A) EVIDENCE HEARING. 
Defendants argue to this court that although the qualifications and credentials of George 
Throckmorton were not questioned by any party in this case, the Court was called upon to 
determine whether the presumption of validity of a notary seal precluded all evidence of forgery. 
Ordering a 104(a) evidence hearing was error. The customary use of this rule is when 
evidence offered by a party is challenged and a classic case is where an expert opinion is 
purposed grounded on science that has not yet been accepted by the scientific community. That 
is no the case here. 
The order of the Court requiring Plaintiff to produce the evidence of forgery prior to a 
jury trial has no precedence. The lower Court evidently invented a new procedure requiring a 
party to prove a prima-facie case before it would allow that same evidence to go to a jury. This 
was done in the Court's own initiative. Again, none of the parties had requested such a hearing 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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and no one contested the qualifications of George Throckmorton, or the science used in forming 
his opinion. 
Defendant's then turn to the acknowledgment statutes stating that they are a bar to the 
introduction of any forgery evidence. This was a subject of a Motion in Limine filed by 
Defendant's shortly before the 104(a) hearing. However, in their brief, Defendant's allude to the 
fact that a notary seal is attended by a presumption of validity and must be overcome by clear 
and convincing evidence. It is certainly not a conclusive presumption. 
There is no explanation by Defendants as to how and in what manner evidence of forgery 
is limited by the acknowledgment statutes. 
Defendant's then argue that the two notaries that testified Patricia Tunson and Linda 
Weir stated that decedent, Rosemary, was either personally present or on the telephone with 
them at the time of the acknowledgments. It is well to note at this point, that both the 
acknowledgements act (57-2a-2) and the Notaries Public Act (46-1-2) require that the signer 
appear in person before the notary. Without that personal appearance, the notary seal and 
certificate is invalid. 
The order of the lower Court setting a 104(a) hearing is addendum 4 to Plaintiffs initial 
brief. Paragraph 6 of the order as submitted by Defendants to the Court for signature states: 
"a 104 hearing will be held commencing at 9:00 a.m. May 21, 2001" 
However, when the Court considered and signed that order, it scratched out the letters 
104 and interlined the following: 
"a rule 104(a) of the Utah Rules of Evidence hearing will be held " 
2 
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Now for the first time on appeal, Defendant's would have this Court consider Evidence 
Rule 104(b). 
Defendants would have this Court rule that when the relevance of evidence depends on 
the fulfillment of a condition of fact, the Court may hold a hearing and require the proponent to 
come forward with sufficient evidence for a jury to find the condition exists. 
Defendants overlook the fact that a Court on appeal will not entertain an issue not raised 
in the lower Court and furthermore, there is absolutely no evidence in the record that Rosemary 
Cosby signed the deeds or in any other way admitted in the presence of the notary having signed 
the document voluntarily for its stated purpose (46-1-2 Notaries Act). 
It should also be understood that none of the Defendants have raised any affirmative 
defenses nor offered any evidence that the signatures of Rosemary are genuine. 
Further, there is no legal requirement that any evidence be introduced before the 
introduction of evidence of forgery If Defendant's claim a proper signature and 
acknowledgement, it would be their burden to so prove. 
POINT II 
THE COURTS EXCLUSION OF HANDWRITING EVIDENCE OF FORGERY IS 
CONTRARY TO UTAH LAW 
Defendant's cite the case of Northcrest Inc. v. Walker Batik and Trust Company 248 
P.2d. 692 (Utah 1952). Plaintiffs rely on this case to show that at the time the deed was 
notarized, the grantor was not in the State of Utah and that evidence was introduced that her 
signature was forged. The Court did hold that a presumption attends a notarized document and 
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can only be rebutted by clear and convincing evidence. However, the Court found that the 
forgery and the fact that the grantor was out of state was clear and convincing evidence. 
Defendant's then cite Title 57-2-10 and 14 stating that handwriting evidence could not be 
entertained unless the subscribing witnesses are dead or unavailable. The answer to this 
assertion is that there are no subscribing witnesses to any of the documents claimed to be 
forgeries 
Under this point, Defendant's argue that a notary is the closest modern equivalent of a 
subscribing witness. This is not true. Time has not changed the law on this subject. Notaries 
public and subscribing witnesses perform a different function. A subscribing witness attests to 
the signature of the document signer. A notary public takes an acknowledgement of that 
signature. 
Defendants misstate the position of Defendant regarding the acknowledgement statute 
and the notaries public statute. Plaintiffs rely explicitly on those two (2) statutes and both 
require that the document signer appear before the notary and prove identity and admit in the 
notaries presence having signed the document voluntarily for its stated purpose. 
There is no evidence in the record that the statutory command was met by any of the 
notaries. Tunson testified that Rosemary Cosby was in Florida when the deed was supposedly 
notarized or acknowledged (it will be remembered the deed was not stamped until after 
Rosemary had died). 
Tarci Eastburn notarized the Chase Manhattan loan package on August 18, 1995. 
Evidence introduced by Plaintiff and also proffered show that Rosemary was in Florida on that 
4 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
date and recovering from a serious operation. Further, Eastburn in her affidavit, said that she did 
not remember this transaction. 
As to the deed supposedly notarized by Tunson on December 16, 1996, Defendants say 
there was some conversation between Tunson and Rosemary, who was in Florida, concerning the 
fact that the document was to "reduce interest", however, when we look at that document, we 
find that it has nothing to do with reducing interest, but has everything to do with transferring 
title from Rosemary to Robert C. Cosby and Rosemary Cosby as joint tenants. If we can believe 
Tunson, it was notarized just over 2 weeks before Rosemary died. However, this is difficult to 
believe because the stamp of Tunson did not exist until January 20, 1997 (the deed is addendum 
1 to this brief). 
So far, three (3) notaries are involved in this case. The lower Court found that they were 
credible. However, this is what the evidence shows: 
a. All three notarized forgeries; 
b. Tunson and Eastburn notarized documents where the alleged signer was out of state, 
contrary to law, and in fact the conduct amounts to a crime. 
How much evidence to the lack of credibility is necessary? 
THE BRIEF OF CHASE MANHATTAN MORTGAGE COMPANY 
Plaintiff challenges the statement of the case proceedings and facts set forth by Chase 
Manhattan. 
5 
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I. NATURE OF THE CASE. 
Chase states that the only evidence Plaintiff offered in support of a forgery claim was a 
two page report of George J. Throckmorton. 
Chase overlooks the fact that the Court ordered Plaintiff to set forth in detail those 
documents that she claimed were forged. This claim is set forth in record at page 00320. All of 
those deeds and other documents are attached to the list and the loan package supplied by Chase 
was available for inspection at the office of counsel. 
Additionally Plaintiff filed a list of those who would testify as lay witnesses to the 
forgery and proffered that proof to support the record. (Record 257 and 258) 
Thereafter by granting the Motion in Limine, the Court said that it would allow no 
testimony as to forgeries, expert or lay witnesses, if the document was notarized. Necessarily, at 
the evidence hearing 104(a), Plaintiff could offer no evidence except by proffer. Plaintiff did 
proffer evidence to the fact that all of the documents listed and filed for record, as set forth 
above, were forgeries and would be so declared by George Throckmorton. In addition, it 
proffered proof from all those witnesses listed on the lay witness list that the signatures of 
Rosemary Cosby were forged. 
The Court ordered the 104(a) hearing erroneously to determine if Plaintiff had sufficient 
evidence of forgery. The Court ruled that Plaintiff did not submit sufficient evidence, but had 
already ruled that Plaintiff could not submit any evidence in view of the notary certificate. This 
is a legal "catch 22". 
6 
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H. THE CHASE MANHATTAN DEED OF TRUST. 
All signatures of Rosemary Cosby on that loan package were forged. Also, Plaintiff 
proffered proof that Rosemary was in Florida at the time her alleged signature was notarized. 
A. Acquisition of the Deer Hollow Property. 
Rosemary Cosby acquired the Deer Hollow property in her name only. There is no 
evidence in the record that she executed a Deed of Trust in favor of Banco Mortgage Company. 
B. United Security Loan and Deed of Trust. 
There is no evidence that Rosemary Cosby wanted to refinance the so-called Banco loan. 
The deed of November 2, 1994 to Rosemary and Robert Cosby as joint tenants is a 
forgery. The Deed of Trust in favor of United Security Financial is a forgery and there is no 
evidence that the proceeds of any loan were paid to pay off the Banco loan. There is no evidence 
in the record that Rosemary Cosby objected to or did not object to the United Security loan, the 
Quit-Claim Deed or the United Security Trust Deed. All were forgeries. How could she object? 
The forgeries were not discovered until after she died. 
C. Chase Manhattan Loan and Deed of Trust. 
There is no evidence in the record that the Chase Manhattan loan was used to pay off the 
United Security loan and there is no evidence in the record that a check for the remaining 
proceeds was issued jointly to Rosemary Cosby and Robert Cosby. 
There is no evidence in the record that Rosemary Cosby objected to the Chase Manhattan 
loan or challenged the validity of the Chase Manhattan Trust Deed. Indeed the documents were 
forged and there is no evidence that Rosemary Cosby knew of the existence of these documents, 
7 
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and there is no evidence that she ever made any payments to Chase Manhattan. The only 
evidence on this point is the unsworn statement of counsel. 
It is true, that Plaintiff did not call Tarci Eastburn as a witness. Plaintiff was content to 
rely on the fact that all of those documents she notarized were forgeries. She did not remember 
this transaction and gave no evidence that these documents were signed in her presence. On the 
other hand, Plaintiff proved that Rosemary was in Florida on the date that these documents were 
allegedly signed and notarized. In addition to the medical record that is contained in the Court 
file, Plaintiff proffered proof from other witnesses that in fact Rosemary Cosby was not in the 
city on August 18, 1995. 
Plaintiff relied on the proffered evidence, expert and lay, that the signature of Rosemary 
Cosby were forged. Such being the case, there was clear and convincing evidence that overcame 
any presumption afforded a notary stamp — the Norihcresl case so states. 
We also call attention to a statement in 1 Am. 2d. Acknowledgments § 105 which reads: 
"Proof that a certificate of acknowledgement is false and a forgery may be 
sufficient, in and of itself, to establish the fact that the acknowledger did not 
execute the instrument." 
Proof of forgery entirely rebuts any presumption afforded a notarized document. 
CONCLUSION 
The Lower Court in its own initiative set an Evidence Rule 104(a) to determine a 
sufficiency of forgery evidence claimed by Plaintiff. At that point, no one questioned either the 
qualifications or science of George Throckmorton, a renowned document examiner. In essence, 
8 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
the Court set a mini-trial requiring Plaintiff to prove a prima-facie case of forgery before the 
evidence was submitted to the jury. 
Before the 104(a) hearing occurred, the court granted a Motion in Limine ruling in effect 
that if a document were notarized that no handwriting evidence of forgery could be introduced. 
This reduced the 104(a) hearing to a sham. Plaintiff necessarily at that point had to introduce its 
evidence by proffer. The evidence would show that all of the signatures of Rosemary Cosby on 
the documents in the record and introduced as exhibits were forgeries. 
The statutory law is clear that a notary public can not notarize a document by telephone. 
Plaintiffs proof was that Rosemary Cosby was not in the state at the time certain document were 
notarized. The credibility of the involved notaries was there by successfully attacked. The Court 
erroneously ruled otherwise. A* 
RESPECTFULLY submitted this "7 day of February, 2002. 
GARRETT & GARRETT 
A-
By. <ft 
Edward M. Garrett 
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